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 ASPEN EQUIPMENT, A DIVISION OF MGX EQUIPMENT SERVICES,LLC 
TERMS AND CONDITIONS OF SALE 

 
1) Offer, Governing Provisions, Cancellation and Termination. This document is 
an offer or counter-offer by ASPEN EQUIPMENT, A DIVISION OF MGX 
EQUIPMENT SERVICES,LLC (“Seller”) to sell the goods and/or services that are 
identified in this document to the buyer identified in this document (“Buyer”) in 
accordance with these Terms and Conditions of Sale (“Terms and Conditions”), it 
is not an acceptance of any offer made by Buyer. All sales by Seller to Buyer are 
subject to, and are expressly conditioned upon assent to, these Terms and 
Conditions. Seller hereby objects to any additional or different terms or conditions, 
and notifies Buyer that Seller is unwilling to sell on any terms or conditions other 
than these Terms and Conditions. These Terms and Conditions and the additional 
terms and conditions contained in or attached to this document, as supplemented 
by agreed upon quantities and shipping dates (collectively, the “Agreement”), 
shall be the entire agreement between Seller and Buyer on the subject of the 
transactions described herein; and there are no conditions to this Agreement that 
are not expressed herein. This offer and the agreement shall be governed by and 
construed according to the laws of the State of Wisconsin (without reference to 
principles of conflicts of laws). Buyer irrevocably consents to the jurisdiction of the 
courts in the State of Wisconsin with venue in Milwaukee County and to the 
Wisconsin Eastern District Court in Milwaukee, WI. The rights and obligations of 
the parties hereunder shall not be governed by the 1980 U.N. convention on 
contracts for the international sale of goods. No accepted offer and no order may 
be cancelled or altered by Buyer except upon terms and conditions accepted by 
Seller in writing; and no changes to this document or the Agreement will be 
binding unless set forth in writing and manually signed by Seller in an Order 
Acknowledgment. This offer may be revoked by Seller at any time before it is 
accepted by Buyer, and shall automatically expire thirty (30) calendar days after its 
date if Buyer has not accepted it before then. In addition to any other remedies 
that Seller may have, Seller may terminate any Order with immediate effect upon 
written notice to Buyer, if Buyer: (i) has not otherwise performed or complied with 
any of these Terms and Conditions, in whole or in part; or (ii) becomes insolvent, 
files a petition for bankruptcy or commences or has commenced against it 
proceedings relating to bankruptcy, receivership, reorganization or assignment for 
the benefit of creditors.  Seller may also terminate any Order without cause on 
ninety (90) days prior written notice to Buyer. Neither Buyer’s acceptance of this 
offer nor any conduct by Seller (including but not limited to shipment of goods) 
shall oblige Seller to sell to Buyer any quantity of goods in excess of the quantity 
that Buyer has committed to purchase from Seller at the time of such acceptance 
or conduct. 

2) Price. Unless otherwise specified on the face of this document or agreed to in 
writing, the price for goods or services sold hereunder shall be Seller’s list price in 
effect as of the date of Buyer’s order. Notwithstanding the foregoing, Seller may 
increase the price of the goods upon notice to Buyer to reflect any additional 
increases in Seller's cost of producing or procuring the goods. Prices are stated and 
payable in the currency set forth in the price list. 

3) Credit Approval; Payment Terms. All payment terms set forth in this document 
are subject to Seller’s approval of Buyer’s credit, in Seller’s discretion; and if such 
approval is withheld, payment shall be due in advance of Seller’s performance. 
Except as otherwise agreed to in writing or otherwise provided on the face of this 
document or in the preceding sentence, payment is due upon Buyer’s receipt of 
Seller’s invoice following shipment. Interest will be charged at the lesser of (i) 18% 
per year, or (ii) the highest rate permitted by applicable law, on accounts more 
than 30 calendar days past due. If Buyer fails to make any payments in accordance 
with the terms of this Agreement, Seller may, in addition to its rights and remedies 
provided hereunder or at law or equity, five (5) days after providing written notice 
of nonpayment to Buyer, (a) defer or suspend further shipments or provision of 
goods until Buyer reestablishes satisfactory credit, (b) cancel the unshipped or 
unperformed portion of any order and invoice Buyer for incurred costs and 
reasonable profit without any liability on the part of Seller for failure to ship or 
provide goods, (c) terminate any order, (d) make shipment of goods to Buyer on a 
C.O.D. or cash in advance basis, or (e) refuse any new order until Buyer 
reestablishes satisfactory credit,. If production or shipment of completed goods, 
or other Seller performance, is delayed by Buyer, Seller may immediately invoice, 
and Buyer shall pay, the percentage of the purchase price corresponding to the 
percentage of completion; in addition, Buyer shall compensate Seller for storage 
of completed goods or work in process during any such delay, whether stored at 
Seller’s facility or an independent storage company’s facilities.  

4) Taxes and Other Charges. Any cargo insurance, manufacturer’s tax, occupation 
tax, use tax, sales tax, excise tax, value added tax, duty, custom, import, inspection 
or testing fee, or any other tax, fee, interest or charge of any nature whatsoever 
imposed by any governmental authority on or measured by the transaction 
between Seller and Buyer shall be paid by Buyer in addition to the prices quoted or 
invoiced. In the event Seller is required to pay any such taxes or other charges, 
Buyer shall reimburse Seller therefor on demand.  

5) Security Interest. Buyer hereby grants to Seller and Seller hereby retains a 
purchase money security interest in all goods sold hereunder and all accessories 
and additions thereto, whether presently upon Buyer’s premises or hereafter 
acquired, all spare parts and components therefor, and all proceeds of the sale or 
other disposition including, without limitation, cash, accounts, contract rights, 
instruments and chattel paper. Buyer hereby authorizes Seller and its agents to file 
any financing statements and other documents necessary to create, perfect and 
maintain the security interest granted hereunder.  

6) Delivery, Claims and Force Majeure. Unless otherwise provided on the face of 
this document or agreed to in writing, goods shall be delivered, ex works Seller’s 
loading dock (as defined in Incoterms 2010). Delivery of goods to the carrier shall 
constitute delivery to Buyer; and regardless of shipping terms or freight payment, 
Buyer shall bear all risk of loss or damage in transit. Seller reserves the right to 
make delivery in installments, unless otherwise expressly stipulated herein; all 
such installments to be invoiced upon shipment of the first installment and paid 
for when due per invoice, without regard to subsequent deliveries. Delay in 

delivery of any installment shall not relieve Buyer of its obligations to accept 
remaining deliveries. Claims for shortages or other errors in delivery must be made 
in writing to Seller within 10 calendar days after receipt of shipment; and failure to 
give such notice shall constitute unqualified acceptance and a waiver of all such 
claims by Buyer. Claims for loss of or damage to goods in transit must be made to 
the carrier, and not to Seller. All delivery dates are approximate. Seller shall not be 
liable for any losses or damages as a result of any delay or failure to deliver due to 
any cause beyond Seller’s reasonable control, including but not limited to any act 
of God, epidemic, pandemic, quarantine, act of Buyer, embargo or other 
governmental act, regulation or request, fire, accident, strike, slowdown, war, act 
of terrorism, riot, delay in transportation, or inability to obtain necessary labor, 
materials or manufacturing facilities. In the event of any such delay, at Seller’s 
option, Seller may: (i) extend the date of delivery for a period equal to the time lost 
because of the delay, or (ii) terminate the corresponding Order(s) by providing 
written notice to Buyer. All timeframes provided by Seller, whether verbally or in 
writing, are good faith estimates of the expected delivery date for the goods. Seller 
shall use commercially reasonable efforts to fill Buyer’s orders within the time 
stated, but in no event shall Seller be liable for any damages associated with 
Seller’s inability to meet any such timeframes or deadlines or for termination of 
any Order, including, without limitation, incidental or consequential damages 
arising therefrom. 

7) Retention of title.  Goods shall remain the property of Seller until the date of 
full payment by Buyer. Until that time Buyer shall hold the goods as Seller’s 
fiduciary agent and shall keep the goods properly stored, protected and insured.  If 
necessary, Buyer shall carry out all actions necessary to evidence Seller’s retention 
of title, including, without limitation, completing filings with public registers, 
affixing labels or seals on the goods, as may be required by applicable law. Buyer 
shall have the right to process goods only in the ordinary course of business. 
Proceeds deriving from such actions shall be promptly transferred to Seller.  The 
right of Buyer to process goods in the ordinary course of business shall cease 
immediately in the event of nonpayment and Seller shall have the right to enter 
Buyer’s premises and repossess the goods.  In the event of an action by a third 
party seeking to take possession of the goods delivered by Seller and not fully paid 
by Buyer, Buyer shall notify such party of Seller’s ownership and title of such 
goods, and Buyer shall immediately notify Seller of such situation. Buyer shall bear 
the costs of any intervention by Seller. 

8) Work by Others; Safety Devices. Seller shall have no responsibility for labor or 
work performed by Buyer or others, including, without limitation, work relating to 
design, manufacture, fabrication, use, installation, or provision of goods.  Buyer is 
solely responsible for furnishing, and requiring its employees and customers to 
use, all safety devices, guards and safe operating procedures required by law and 
as set forth in manuals and instruction sheets furnished by Seller.  Buyer is 
responsible for consulting all operators’ manuals, safety standards/regulations and 
other sources of safety standards and regulations applicable to the use and 
operation of the goods. 

9) Warranties. The goods sold by Seller to Buyer are warranted by their original 
manufacturer.  Seller will provide reasonable assistance to Buyer in processing 
warranty claims submitted, on behalf of Buyer, to the original manufacturer.   This 
warranty is exclusive and in lieu of all other warranties, whether written, oral or 
implied, arising by operation of law or otherwise, including, but not limited to, any 
warranty of satisfactory quality or fitness for a particular purpose.  

10) LIMITATION OF LIABILITY. SELLER’S LIABILITY WITH RESPECT TO THE 
GOODS OR SERVICES SOLD HEREUNDER SHALL BE LIMITED TO THE 
WARRANTY PROVIDED IN SECTION 9 OF THESE TERMS AND CONDITIONS 
AND, WITH RESPECT TO ANY OTHER BREACHES OF ITS CONTRACT WITH 
BUYER, SHALL BE LIMITED TO THE CONTRACT PRICE. SELLER SHALL NOT BE 
SUBJECT TO ANY OTHER OBLIGATIONS OR LIABILITIES, WHETHER ARISING 
OUT OF BREACH OF CONTRACT, WARRANTY, TORT (INCLUDING NEGLIGENCE 
AND STRICT LIABILITY) OR UNDER OTHER THEORIES OF LAW OR EQUITY, 
WITH RESPECT TO GOODS OR SERVICES SOLD BY SELLER, INCLUDING, 
WITHOUT LIMITATION, THE SALE OF GOODS MODIFIED AT THE REQUEST OF 
BUYER, OR ANY UNDERTAKINGS, ACTS OR OMISSIONS RELATING THERETO. 
WITHOUT LIMITING THE GENERALITY OF THE FOREGOING, SELLER 
SPECIFICALLY DISCLAIMS ANY LIABILITY FOR PROPERTY DAMAGES, 
PENALTIES, SPECIAL OR PUNITIVE DAMAGES, DAMAGES FOR LOST PROFITS 
OR REVENUES, DOWN-TIME, LOST GOOD WILL, COST OF CAPITAL, COST OF 
SUBSTITUTE GOODS OR SERVICES, OR FOR ANY OTHER TYPES OF ECONOMIC 
LOSS, OR FOR CLAIMS OF BUYER’S CUSTOMERS OR ANY THIRD PARTY FOR 
ANY SUCH DAMAGES, COSTS OR LOSSES. 

11) Installation. If Buyer purchases any goods that require installation or erection, 
Buyer shall, at its expense, make all arrangements necessary to install, erect and 
operate the goods. Buyer shall install the goods in accordance with any Seller 
instructions. Buyer shall indemnify and hold harmless Seller from and against any 
and all losses, liabilities, damages and expenses (including but not limited to 
attorneys’ fees and other costs of defense) arising from or otherwise connected 
with Buyer’s or its agent’s failure to properly install the goods. 

12) Assignment. Buyer may not assign any of its rights, duties or obligations under 
this Agreement without Seller’s prior written consent, and any attempted 
assignment without such consent will be void and of no effect or consequence. 

13) No Waiver. No waiver of this Agreement or any of its provisions is valid unless 
expressly agreed to in a writing signed by Seller. No waiver by Seller of any default 
under this Agreement is a waiver of any other or subsequent default. The failure of 
Seller to insist upon strict and timely performance of any term or condition of this 
Agreement shall not be deemed a waiver of any right or remedy that Seller may 
have under this Agreement or at law or equity, and shall not be deemed a waiver 
of any subsequent default in performance of the terms and conditions of this 
Agreement. 

14) Cost of Collection. In the event legal action is necessary to recover monies due 
from Buyer or to enforce any provision of this Agreement, Buyer shall be liable to 
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Seller for all costs and expenses associated therewith, including, without 
limitation, Seller’s actual attorneys’ fees and costs. 

15) Insurance. Unless otherwise specified on the face of this document or agreed 
to in writing, Buyer shall be solely responsible from the point of delivery of the 
goods by Seller for all consequences as a result of theft, loss or partial or total 
destruction, for any reason whatsoever, including accidental reasons or as a result 
of force majeure. Buyer shall insure, at its expense, the goods against all 
aforementioned Buyer has made full payment of all amounts due Seller, and shall 
provide evidence of this insurance, upon request by Seller. Should Buyer fail to 
comply with these requirements, Seller may, at Seller’s sole discretion, within 
eight days following written notice to Buyer, either cancel the sale and take back 
the goods, or procure such insurance at the expense of Buyer. 

16) Second-hand or used Goods. If Buyer is buying the goods as second-hand 
goods, Buyer recognizes that he had an opportunity to inspect the goods and is 
buying them in full knowledge of their condition. The goods are being sold to 
Buyer as is, where is, and with all faults, if any.  Seller specifically disclaims any and 
all warranties and representations of any nature whatsoever, express or implied, 
with respect to the goods, including, without limitation, any implied warranty of 
satisfactory condition, quality or fitness for a particular purpose, and any warranty 
arising by course of dealing or usage of trade. 

17) Services. The following terms shall also apply to all services being provided by 
Seller: (a) Seller will repair or, at its option, replace any part which is or becomes 
faulty if, in the opinion of Seller, the fault is in workmanship (and not the result of 
ordinary wear and tear; negligence; acts of God; vandalism; abuse; misuse; 
neglect; accident or disasters such as fire, flood, wind and lightning; overloading; 
unauthorized altered, modified or changed products or parts; products or parts 
which have not been properly installed, stored, operated or maintained or which 
have been improperly adjusted; any products or parts not manufactured by Seller), 
provided that the fault is brought to the notice of Seller within twenty (20) days of 
the date of delivery of the goods to Buyer on completion of the services; (b) The 
goods, while in Seller's possession are at the risk of the Buyer and Seller shall not 
be liable for the loss of or damage to the goods or their contents howsoever arising 
unless the same is caused by the negligence of Seller. In the event of such 
negligence, Seller's liability shall be limited to the replacement or at Seller's option, 
repair of the lost or damaged goods and under no circumstances whatsoever shall 
Seller be liable for any other loss, damage or expense suffered by the Buyer as a 
result of the loss or damage to the goods. (c) If the goods are not paid for and 
collected from Seller's premises within twenty (20) of notice that they are ready 
for collection or if, where the goods are to be collected elsewhere, the Buyer fails 
to collect them at the agreed time and place, Seller reserves the right, in its sole 
discretion, to charge for storage or disposal of them. (d) If Seller is required to go 
to a location other than Seller's premises, Buyer shall be solely responsible to make 
sure such premises are safe and suitable for the services to be provided by Seller. 
Seller reserves the right, in its sole discretion to reject the premises if Seller 
determines they are not safe and/or suitable. Seller further reserves the right, in its 
sole discretion, to charge if it is waiting for the site to be prepared or if it leaves a 
site it determines not safe and/or suitable. 

 
18) Compliance.  Buyer will at all times and at its own expense: (i) strictly comply 
with all applicable laws, rules, regulations, ordinances and governmental orders, 
now or hereafter in effect, including, without limitation, U.S. or non-U.S. export 
control laws and regulations and sanction and embargo laws and regulations; (ii) 
pay all fees and other charges required by such laws, rules, regulations and orders; 
and (iii) maintain in full force and effect all licenses, permits, authorizations, 
registrations and qualifications from all applicable governmental departments and 
agencies to the extent necessary to perform its obligations hereunder. If requested 
by Seller, Buyer will sign written assurances and other export or import related 
documents, as may be required under applicable export or import laws and 
regulations.  Buyer will advise Seller in writing within three (3) calendar days of any 
actual or perceived non-compliance with applicable U.S. or non-U.S. export 
control laws and regulations and sanction and embargo laws and regulations. If 
Seller learns, or has reasonable cause to believe, or if any branch or agency of the 
government of the U.S. or another country claims that a violation of any applicable 
export regulation or other trade sanction, export control or trade regulation by 
Buyer has occurred or is likely to occur because of any shipment to or from Buyer, 
Seller will promptly notify Buyer and may, in addition to any other remedy Seller 
may have, terminate or suspend all orders or shipments to Buyer until Seller is 
satisfied that such violation did not occur or has ceased to occur, or such claim is 
withdrawn or otherwise resolved to the satisfaction of Seller. Notwithstanding 
anything to the contrary in this Terms and Conditions, in no event shall Seller be 
in breach of this Terms and Conditions, or shall Buyer have any claim against 
Seller, for Seller’s exercise of any of its rights under this Terms and Conditions. 
 
19) Government Contracts.  Application of government contract regulations and 
clauses to the goods and services or the agreement evidenced by these Terms and 
Conditions are subject to the separate review and consent by an authorized 
representative at Seller's headquarters. 
 
 
 
 

 


